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406 HARVARD LAW REVIEW. 

Re-arrest after Bail in Admiralty. — A decision of considerable 
importance to American ship-owners has just been handed down by the 
English Court of Appeals in The Gemma, [1899] P. D. 285. A foreign 
vessel collided with another, and on arriving at an English port was ar- 
rested in a suit in rem. Bail was given for the entire value of the ship 
and freight and she was released. Damages were assessed at an amount 
exceeding the bail, and when the ship later arrived at another English 
port she was re-arrested. It was held, reversing the decision of the lower 
court, that in an action in rem where the owner had appeared the dam- 
ages were not limited to the value of the res, and that the ship was rightly 
re-arrested. The decision is based on a discussion by Sir Francis Jeune 
in The Dictator, [1892] P. D. 304. It is, however, contra to a series of 
decisions by Dr. Lushington and to a dictum of Baron Parke. It is of 
course true that England in its admiralty system followed the ancient 
Roman law, and never adopted as part of its customary law the continen- 
tal doctrine of limiting the liability to the value of the ship and freight. 
And there seems to be no doubt that, as was urged in TJie Dictator, supra, 
the action in rem was given, not for the purpose of limiting the owner's 
liability but for the plaintiff's security. One may, however, admit that the 
action in rem was introduced for this purpose, and still contend that if the 
plaintiff chooses to proceed in rem he must work out his remedy through 
the res alone, on the ground that the whole nature of the proceedings are 
inconsistent with the personal liability of the owner. It does not appear 
to be disputed that if the owner had not appeared judgment would have 
to be given solely against the res, and the position seems well taken by Dr. 
Lushington in Hie Volant, 1 W. Rob. 383, that the effect of the owner's 
entering an appearance was not to render himself personally liable, but 
that he is only called to protect his interest in the vessel. The point was 
emphasized in the principal case that the owner has always been held per- 
sonally liable for costs though in excess of the value of the res. It 
may well be that by appearing and putting the plaintiff to extra expense 
the owner should be held liable for costs, and it still would be for his 
advantage to appear. This has in all the cases been distinguished from 
personal liability for damages, and it would seem justly. 

Even admitting that the owner might, by appearing and subjecting him- 
self to the jurisdiction of the court, be made personally liable in an action 
in rem, a personal action being in some way engrafted on the proceed- 
ings, which the nature of the action and the wording of all the proceed- 
ings would seem to refute, the court might well have held that the res 
could not be re-arrested. For all the purposes of the present decision 
the bail represents the ship, and when she is released on bail of her full 
value she is altogether released from that action. The Kalamazoo, 15 
Jurist, 885. Re-arrest after accepting bail seems almost bad faith. The 
court appear to have been largely influenced by the common law doc- 
trine of the master's unlimited liability for his servants' torts, and were 
unable to see any practical distinction, after once holding the owner per- 
sonally liable, between the re-arrest of the res and the arrest of another 
ship belonging to the same owner to compel payment of the judgment. 
As the entire sense of the mercantile community is in favor of limiting 
the liability to the value of the ship and freight, the court might well have 
followed the previous authorities, especially as in the decision in The 
Dictator, on which the court here relied, the present case was expressly 
excepted. 



